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the interests of the debtor, and if this clause, the validity and legality of which
the legislator has acknowledged, is mainly aimed at excluding the role of the
judge in the avoidance of the contract, it is nevertheless subject to judicial
control, where the latter remains an important role in imposing subsequent
control over this clause from the point of view of verifying the conditions of
its actions and determining its nature, for the purpose of achieving balance.
Between the creditor's interest in ensuring the effectiveness of the clause on
the one hand, and the debtor's interest in confronting the creditor's misuse
of the clause and the disruption of its use.
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INTRODUCTION

The contract is the most important means of
linking the transactions of individuals, as it is the law of
the contractors, it must be established correctly and
fulfilling all its elements and conditions in order to
achieve the desired interest in line with the principle of
good faith in dealing. It may happen that this
relationship does not continue as a result of one of the
contractors having fulfilled its obligations, which pushes
the other contractor to protect its right to dissolve from
the corresponding obligation by avoidance of the
contract, avoidance is a system that assumes the
existence of a contract binding on both sides in which
one of the contractors fails to fulfill its obligation, the
other requests its avoidance, avoidance of the types of
judicial and agreement, avoidance by force of law,
judicial avoidance is the avoidance made by the
judiciary, while avoidance by force of law means the
dissolution and dissolution of the contract by force of
law. If it is impossible for the debtor to perform its
obligation for a foreign reason in which it has no control,
but the avoidance of the agreement in the area of
contracts binding on both sides means that the
contracting parties have the right to agree at the
conclusion of the contract that one of them may avoid
the contract if the other party does not perform its
obligations arising from this contract, without resorting
to the judge to obtain a judicial decision to that effect,
and the subject of the express avoidance clause -

avoidance of the agreement - is in particular a practical
subject linked to the obligations of the contract
economically, socially and freedom Contractual and has
importance in regulating contractual relations and
dissolving them by legal means without arbitrariness
and so that the affected party guarantees adequate
protection of its rights, but the matter is not without
complications and questions that arise regarding it, the
most important of which is what is the concept of an
explicit avoidance clause? What is the extent of the
judge's discretion in his or her work? In order to answer
the problem posed and to take note of the various
aspects of the topic, we relied on the comparative
analytical approach.

In order to achieve the desired objectives of the
corpse, and to reach an answer to the questions raised
in the problem that requires research and treatment
according to a balanced and consistent proposal, we
decided to divide the study into two demands, the first
of which dealt with the concept of the explicit avoidance
clause, and in the second the extent of the discretion
of the judge in the explicit avoidance clause.

THE FIRST REQUIREMENT
The concept of an explicit avoidance clause

First of all, the legal rules governing avoidance
provisions are not of public order; therefore, the parties
to the contract may agree to include in the contract the
beginning of a clause that requires the contract to be
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considered avoided and on its own initiative upon
breach by a contractor in the performance of its
obligation, and for the purpose of identifying the
concept of an express avoidance clause, this
requirement should be divided into the definition of the
express avoidance clause in (section one), its
importance and designations in (section two).

Section one: Definition of an express avoidance
clause.

The express avoidance clause is defined as "the
agreement of the contractors in advance not to resort
to the judiciary to decide on the avoidance of the
contract in the event that either of them breaches its
contractual obligations and this is done by including a
repudiated clause according to which the contract is
automatically terminated without the need for a
provision"(1).

It is also defined as "the agreement of the
parties at the time of the conclusion of the contract to
consider it avoided in the event that one of them
breaches its obligations and thus has the same effects
of judicial avoidance and constitutes a restriction on the
discretion of the judge"(2).

It was also defined as "the parties' prior
agreement that the contract shall be avoided on its own
motion without the need for a judgment or without the
judge having discretion to do so, when the obligations
arising from it have not been fulfilled, and avoidance
shall occur only after the debtor's excuses unless the
parties expressly agree to be exempt from excuses"(3)

It is clear from these definitions that, although
they came in different forms, they are in agreement in
substance that an express avoidance clause is an
agreement concluded at the time of the conclusion of
the contract on the grounds that the contract is
considered to be avoided when one of the parties
breaches its obligations, and this agreement would take
away the discretion of the judge.

Legislation (4) has regulated the provisions of
avoidance of the Convention and considered it an
exception to the general origin of judicial avoidance,
Article (178) of the Iraqi Civil Law No. (40) of 1951
stipulates that it may be agreed that the contract shall
be considered terminated on its own initiative without
the need for a judicial ruling when the obligations
arising from it are not fulfilled, and this agreement shall
not be exempt from excuses unless the contractors
expressly agree that it is not necessary), and is offset
by the text of article (158) of the Egyptian Civil Law No.
(131) for the year (1984). As for the French Civil Law of
1804, it did not contain a general regulation of the
express avoidance clause, but it laid the foundation for
the principle of avoidance as a whole and gave way to
Law (1224) introduced by the decree amending the
French Civil law of 2016, which expanded the scope of
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avoidance where avoidance occurs on the basis of this
article either through the express avoidance clause,
avoidance by unilateral will or judicial avoidance, as the
text reads as follows (avoidance results either from the
application of the avoidance clause or in the case of
Failure to perform sufficiently serious about notifying
the debtor creditor or of a court decision), Article (1225)
came to regulate the provisions of the express
avoidance clause if it states (the express avoidance
clause specifies the obligations whose failure to perform
the contract will cause avoidance, if it is not agreed
that the excuses are achieved as soon as the non-
performance is not fulfiled, the avoidance is
accompanied by a void excuse, the excuses do not
produce an effect unless the express avoidance clause
is mentioned), we note from the previous texts and
specifically the word (may) that it was considered the
avoidance of the agreement As for the position of the
French legislator after the amendment, he took a
different position from the text of article (1184) of the
French Civil Law before the amendment, known as the
law (Napoleon), which considered the role of the judge
- judicial annulment - essential in the rhythm of
avoidance (5); however, from the observation of the
text of article (1225) of the new amendment, judicial
avoidance became one of the options available to the
creditor without being in turn fundamental and the best
testimony to this is the text of article (1227) as it states
( In all cases, avoidance may be requested from the
court) and therefore other options are no exceptions to
judicial avoidance.

Section two: Importance and designations of the
express avoidance clause.

The express avoidance clause is of practical
importance as it is considered another way for the
creditor other than judicial avoidance through which it
can get rid of a contractual relationship that did not
achieve the desired purpose of its contract but on the
contrary became a threat to its interests, and it is also
considered a shield against the debtor as it is considered
a moral threat represented by the latter's awareness of
the infliction of avoidance by mere breach and the
creditor's adherence to it, it represents insurance for the
effectiveness of the contract(6).

In addition, the express avoidance clause is of
particular importance in the case of declaring
bankruptcy of the debtor the merchant after the
maturity of the debt, if the buyer has received the sale
and has not paid the price despite the maturity and then
the months of bankruptcy, the rule in bankruptcy is that
the seller does not have to file a suit for avoidance, if
the contract includes a condition of avoidance, the seller
returned as the owner of the thing sold as a result of
the avoidance on his own before the declaration of
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bankruptcy, he may recover the sale as an owner
despite a month Bankruptcy (7) .

The jurisprudence calls the express avoidance
clause several designations, including (legal avoidance)
(8) on the grounds that avoidance occurs by force of
law and on its own motion as soon as it is not performed
and without the need to resort to the judiciary, and it is
also called (automatic avoidance) (9) for the same
considerations, and an opinion from jurisprudence (10)
on these two designations is that they are incorrect
because the fact of non-performance cannot be
considered a conditional fact on which avoidance of the
contract is attached so that if the avoidance of the
contract is achieved on its own motion for the creditor
and the debtor and cannot Each of them only upholds
its results, and then avoidance does not occur at the
will of the creditor but is dissolved against its will;
therefore, this aspect was called the express avoidance
clause (avoidance by one will).

In turn, we do not support these designations
because they lead to confusion between the explicit
avoidance clause with other types of avoidance;
perhaps the factor that led to the difference in
designations is the phrase (dissolved on its own)
contained in article (178) of the Iraqi Civil Law (11),
and because the lesson is in the purposes and meanings
and not to words and buildings with the need to clarify
and differentiate and not to be satisfied with the
abstract term, although we prefer what some of the
jurisprudence has said (12). , naming the "express
avoidance clause" in order to avoid confusion and
mixing and to differentiate between it and the
agreement entitled to the contract, which is known as
(dismissal), and because each type of avoidance has its
own provisions and advantages.

SECOND REQUIREMENT
The extent of the judge's discretion in an express
avoidance clause

It may happen that the debtor resorts to the
judge denying the creditor's right to avoidance, and
conversely the creditor may ask the judge to confirm
avoidance in connection with the debtor's dispute with
him in the breach incident; Without the need for a court
ruling or a search into the fact of non-performance or
not, it is of a substantive nature(13), whereas an
express avoidance clause occurs only if the creditor
adheres to it and declares its desire to avoid the
contract(14); If the judge finds that the condition is
expressly avoidant, he shall verify the validity of the
condition, which should meet the following conditions:
First, there must be an agreement in which the
common will of the parties to avoid the contract is
directed at the failure of a contractor to perform its
obligations in its entirety or specific obligations whose
breach entails avoidance of the contract (15), and the
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non-performance of the obligation within the scope of
the contract and in application of the general rules that
require the performance of the contract in its entirety
and in the manner that requires good faith and includes
within the scope of the contract what is required of it
(16). The express avoidance clause must be defined in
clear terms that do not give rise to ambiguity and
confusion in the future, and the creditor must invoke it
by declaring its desire to avoid the contract (17), thus
ruling by the French Court of Cassation that "the
requirement of avoidance entails by force of law the
immediate avoidance of the contract from the time the
creditor expresses its will in this regard"(18), and the
condition must be valid and not contrary to public order
and morals(19).

The will of the contractors is to exclude judicial
avoidance where it is not sufficient to provide for the
clause unless it is intended to exclude judicial
avoidance;

Agreement that the contract should be avoided:
Jurists (20) agreed that this agreement is of no
particular importance if it is nothing more than an
affirmation of the general rule of judicial avoidance; the
creditor should make excuses to the debtor and file an
action for avoidance, and the discretion of the judge
remains wide vis-a-vis this condition as he may order
avoidance or not. By any of the terms of the contract,
this clause is intended to confirm the general rule of
avoidance for non-performance if it is difficult to say
with certainty that the parties wanted avoidance and
does not prevent the application of the first paragraph
of article (177 civil) and does not dispense with
resorting to the judiciary to obtain avoidance"(21).

(b) Agreement that the contract shall be avoided
on its own: this agreement does not dispense with
the filing of an action for avoidance or excuses, but the
discretionary power of the judge is disputed; some
jurisprudence (22) considers that this agreement takes
away the judge's discretion in avoidance and cannot
refuse the application for avoidance or grant the debtor
a time; his judgment is revealing (23), while others of
jurisprudence (24) On the contrary, he argued that
this agreement does not take away the discretion of the
judge and therefore his judgment is a creation of
avoidance, and we favour what this view has argued;
based on what the Egyptian Court of Cassation ruled in
its decision that "the avoidance clause is not considered
explicit in the provision of Article (158) of the Civil Law
unless it benefits the termination of the contract on its
own motion without the need for a judicial ruling when
the obligation is not fulfilled " (25). , and it is clear
from this decision that the express avoidance clause
does not take away the discretion of the judge unless it
explicitly provides for the exclusion of the judge's
intervention.
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(c) Agreement that the contract shall be avoided
on its own motion without the need for a court
ruling: This agreement does not exempt the creditor
from the debtor's excuses and the latter has the right
to prevent avoidance before or shortly after its excuses,
but it dispenses with filing a claim for avoidance unless
there is a dispute concerning the fact of non-
performance or the terms of the acts of the agreement,
then the role of the judge is limited to verifying the fact
of the breach and the terms of the acts of the
agreement, if a judgment of avoidance is achieved and
his judgment is then revealing (26). In this regard, the
Federal Court of Cassation ruled that "it may be agreed
to avoid the contract without the need for a court ruling
after giving excuses for non-performance of the
obligation (27).
(d) Agreement that the contract shall be avoided
on its own motion without the need for a
judgment and excuse: this agreement eliminates
excuses and the lifting of the avoidance of
avoidance except in the event of a dispute concerning
the fact of breach or the terms of the acts of the
agreement, and the role of the judge in this case is
limited to verifying this fact and the conditions; Express
avoidance makes the contract void without the need for
a court ruling"(29). Proceeding from the foregoing,
although the express avoidance clause is an act of
private justice that enables the creditor to avoid the
contract by simply invoking it, and that the role of the
judge is limited to a mere interpreter of the will of the
parties to the contract, the practical reality is quite
different if all that follows from the agreement is to
change the nature and timing of the judge's
intervention in the avoidance from a previous authority
to rhythm it to a subsequent supervisory role of the
rhythm of avoidance embodied in the terms of his
actions and the control of external circumstances that
prevent his actions (30), since such control is
indispensable in protecting the debtor, who is often the
weak party to the automaticity of the clause, and also
protecting the creditor from unfair manoeuvres by the
debtor, "no one can do himself justice"(31)
Conclusion

At the conclusion of this study, which dealt
with the subject of (the authority of the judge in the
work of the express avoidance clause), it can be said
that the express avoidance clause plays an important
role in the scope of contracts binding on both sides, it
is @ common and recognized condition in this type of
contract because of the advantages it provides to
contractors and the benefits it achieves at the level of
legal relations and economic exchange. It avoids
entering into litigation proceedings and the effort, time
and cost they require, and at the same time the express
and avoidant clause is flexible, as the parties form it
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according to their will and operate it in the manner they
consent to in their contractual relations.

However, although the explicit avoidance clause is
aimed at excluding the interference of the judiciary and
its exercise of its discretion over the penalty of
avoidance, the acts of this condition do not always and
inevitably remain immune from judicial oversight, as the
judge can often disrupt its effect and thus restore his
discretion.

Through subsequent control of the express
avoidance clause, the judge can also strike a balance
between the obligatory avoidance clause, as an
expression of the will of the contractors and contractual
freedom, on the one hand, and the non-abuse of the
contract as a means of expeditiously disposing of the
contract in the event of non-performance on the other,
in the sense of balancing the creditor's interest in the
performance of the avoidance clause and the disposal
of the contract, and the debtor's interest in disrupting
the effect of that clause.

Finally, the regulation given by our legislator of
the explicit and repudiative clause is simple, logical and
corresponds to modern trends in contemporary law;
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