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Article history: Abstract:
Received: 28™ September | National symbols, including the national flag, national anthem, and national
2024 | emblem, constitute fundamental manifestations of State sovereignty,
Accepted: 1th October 2024 | constitutional identity, and national unity. Nevertheless, the increasing

incidence of both physical and technology-facilitated attacks against these
symbols has raised important questions regarding the adequacy of existing
criminal legislation to ensure effective criminal-law protection while
maintaining an appropriate balance with the right to freedom of expression.
This study examines the criminal protection of the State's national symbols
through a comparative legal analysis. It identifies the legal nature of national
symbols, determines the protected legal interest underlying their
criminalization, and examines the substantive legal rules governing criminal
offences against such symbols in selected comparative legal systems. The
study further analyzes constitutional provisions, criminal legislation, and
relevant judicial decisions in order to identify areas of convergence and
divergence in criminal policy. The study argues that the criminal protection of
national symbols is intended not only to safeguard the physical integrity of
tangible symbols, such as national flags, but also to preserve the
constitutional values, sovereign authority, and institutional legitimacy
embodied and represented by national symbols. The study also examines the
constituent elements of offences against national symbols, including the actus
reus and mens rea, the scope of criminalization, applicable criminal sanctions,
aggravating circumstances, and criminal attempts where expressly regulated.
Particular attention is devoted to the challenges posed by digital
communication platforms, artificial intelligence, and deepfake technologies,
which have significantly expanded the means through which national symbols
may be targeted. The study concludes that comparative legal systems adopt
divergent approaches regarding both the scope of criminal protection afforded
to national symbols and the severity of criminal sanctions.
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Law.
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2 _Kabir Duggal & Shreyas Sridhar, "Reconciling Freedom of Expression and Flag Desecration: A
Comparative Study," Hanse Law Review, Vol. 2, No. 1, 2006, p 150.
- Title 4, United States Code — National Flag and The Great Seal. Title 36, United States Code — The
National Anthem and National Mottos.
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' _The Emblems and Names (Prevention of Improper Use) Act, 1950 (Act No. XII of 1950), Republic of
India.

- The Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Republic of India.

- The State Emblem of India (Prohibition of Improper Use) Act, 2005 (Act No. 50 of 2005), Republic of
India.
4_NATIONAL SYMBOLS ACT 2022 (No. 29 0f2022) and NATIONAL SYMBOLS REGULATIONS 2023
published in the Government Gazette, , on 31 July 2023 .

- National Symbols Act 2022, No. I of 2022, 25 March 2022.

- National Symbols of the Republic of Namibia Act 17 of 2018 17 of 2018 (GG 6807) came into force on
date of publication: 28 December 2018.
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! National Flag Law of the PRC (2020 edition).
2 _Jaume Vernet i Llobet: Simbolos y fiestas nacionales en Espafia, Teoria y Realidad Constitucional, nim.
12-13, 2003-2004, p99-103.

- Mahdi Chegeni , Gholam Ali Masoumi Niya , Hosein Sorkhvandi: A Comparative Study of Protecting
the National Identity and its Symbols in Criminal Law considering the Macro-Policies of the System.
Quarterly Journal of the Macro and Strategic Policies,2020 , 8(2), p319.

- Ute Kriidewagen: Political Symbols in Two Constitutional Orders: The Flag Desecration Decisions of the
United States Supreme Court and the German Federal Constitutional Court,” Arizona Journal of International
and Comparative Law, Vol. 19, No. 2, 2002, p 682.

- Mahdi Chegeni , Gholam Ali Masoumi Niya , Hosein Sorkhvandi: A Comparative Study of Protecting
the National Identity and its Symbols in Criminal Law considering the Macro-Policies of the System.
Quarterly Journal of the Macro and Strategic Policies,2020 , 8(2), p320.

6 _Frédérique Rueda:L ’hymne et le drapeau : des symboles de I’Etat en droit comparé, Editeur : Presses de
I'Université Toulouse 1 Capitole, 2014, p 1-2. Carolyn Marvin :Theorizing the Flagbody: Symbolic
Dimensions of the Flag Desecration Debate, or, Why the Bill of Rights Does Not Fly in the Ballpark,” Critical
Studies in Mass Communication, Vol. 11, No. 2, 1994, pp. 119-125.
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! -Frédérique Rueda:L’hymne et le drapeau : des symboles de 1’Etat en droit comparé¢, Editeur : Presses de
'Université Toulouse 1 Capitole, 2014, p 8.

¢ 14 alaa o] 23 cpnlaadly 4530 aslell HLEY) daals dlae dijlie duhom Sidagll aadl (S daa fpualy Bas L - 2
155 b= ¢ 2024

3 -Joaquin brage: el himno como simbolo del estado: dimension juridico-politica, in Miguel Angel Alegre
Martinez (coord.), El himno nacional, Madrid: Editorial Tecnos,2008, p331.

4 - André Roux, Hymne national et Constitution, communication présentée au colloque Droit et Musique,
Aix-en-Provence, France, juin 2016, p4.

- Karmen Likar: From “O Canada” to “The Star-Spangled Banner”: Analyzing Conceptual Metaphors in
National Anthems of English-Speaking Countries, Master’s Thesis, Alpen-Adria-Universitdt Klagenfurt,
Institute of English and American Studies, June 2024, p 4-5.

6 _Andrés Gascén Cuenca: Current Caselaw Discrepancies in the Protection of National Symbols and State
Representatives between the European Court of Human Rights and Spanish Courts: A Vicious Circle, The
Age of Human Rights Journal, No. 17, December 2021, pp. 125-145.

7 _European Court of Human Rights, Otegi Mondragon v. Spain, Application No. 2034/07, Judgment of 15
March 2011.

8 _European Court of Human Rights, Stern Taulats and Roura Capellera v. Spain, Applications Nos. 51168/15
and 51186/15, Judgment of 13 March 2018.
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- Zoltan j. Toth, benjamin flander, aleksandra syryt, norbert tribl, katerina frumarova and jan
skrobak: criminal law protection of state symbols in the countries of central europe: common features and
differences,hungarian journal of legal studies, 65 (2), 2024 , p223.

- André Roux, Hymne national et Constitution, communication présentée au colloque Droit et Musique,
Aix-en-Provence, France, juin 2016, p2.

3 -Frédérique Rueda:L.’hymne et le drapeau : des symboles de I’Etat en droit comparé, Editeur : Presses de
'Université Toulouse 1 Capitole, 2014, p 3.

- @enepalbHbI KOHCTUTYLHMOHHBIN 3akoH OT 25 nekalps 2000 r. Ne 1-OK3 «O I'ocynapctBeHHOM (hiare
Poccutickoit denepanumy .

- Tribunal Constitucional (Spain), STC 190/2020, 15 December 2020, ECLI:ES:TC:2020:190, (BOE ntm.
22, de 26 de enero de 2021).
® _Ignacio Alvarez Rodriguez: Libertad de expresion y ultraje a la bandera de Espafia. Comentario a la STC
190/2020, de 15 de diciembre", Foro. Revista de Ciencias Juridicas y Sociales, Nueva Epoca, vol. 24, nim. 1,
2021, p348-349. Olivier Lecucq: Edito : L'outrage au drapeau ou la restriction « politique » de la liberté
d'expression", HAL, 2021, pp. 2-5

- Joan Ridao Martin: La Proteccion Juridica De Los Simbolos Del Estado A Revision Una Relectura
Acorde Con La Libertad De Expresion Y Con El Espiritu De Tolerancia De, Parlamento Y
Constitucionanuario, N°20, ANO 2019,P84.
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- Juan maria bilbao ubillos: criminal protection of national symbols. The crime of outrage
to the flag, revista espafiola de derecho constitucional, volumen 126, 2022, p 39-41. José Luis
Gonzalez Cussac, Caty Vidales Rodriguez: Ultrajes a la bandera y libertad de expresion:
consideraciones a proposito de la STC 190/2020, de 15 de diciembre,Bosch J.M. Bosch
Editor2021+«.

2 _Ignacio Alvarez Rodriguez :Ultraje a la bandera y Convenio Europeo de Derechos Humanos. Comentario
a la STEDH Fragoso Dacosta contra Espafia», Revista Espafiola de Derecho Europeo, num. 88, octubre-
diciembre 2023 «p 148.

- Juan maria bilbao ubillos: criminal protection of national symbols. The crime of outrage

to the flag, revista espafiola de derecho constitucional, volumen 126, 2022, p40 -41.

- Zoltan j. Toth, benjamin flander, aleksandra syryt, norbert tribl, katerina frumarova and jan
skrobak: criminal law protection of state symbols in the countries of central europe: common features and
differences,hungarian journal of legal studies, 65 (2), 2024 , p226.
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! _Constitutional Court of Hungary, Decision 13/2000 (V. 12.) AB, 12 May 2000, para. IV.6.

- Supreme Court of India, Union of India v. Naveen Jindal & Anr., Civil Appeal No. 2920 of 1996, decided
on 23 January 2004, (2004) 2 SCC 510.
3 _High Court of Judicature for Rajasthan at Jodhpur, Surendra Khandelwal v. State of Rajasthan, S.B.
Criminal Misc. Petition No. 3006/2018, Order dated 19 September 2018.
4 - Dan meagher: the status of flag desecration in australian law, uwa law review, volume 34, 2008, p101.
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Sentencia del Tribunal Constitucional (STC) nim. 112/2016, de 20 de junio.

- Joan Ridao Martin: La Proteccion Juridica De Los Simbolos Del Estado A Revision Una Relectura
Acorde Con La Libertad De Expresion Y Con El Espiritu De Tolerancia De, Parlamento Y
Constitucionanuario, N°20, ANO 2019,P85 -90.
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5 -Joaquin brage: el himno como simbolo del estado: dimension juridico-politica, in Miguel Angel Alegre
Martinez (coord.), El himno nacional, Madrid: Editorial Tecnos,2008, p340. André Roux, Hymne national et
Constitution, communication présentée au colloque Droit et Musique, Aix-en-Provence, France, juin 2016,
pl0.

6 _la Constitution du 4 octobre 1958 ARTICLE 2. La langue de la République est le frangais. L'embléme
national est le drapeau tricolore, bleu, blanc, rouge. L'hymne national est « La Marseillaise ». La devise de la
République est « Liberté, Egalité, Fraternité ». Son principe est : gouvernement du peuple, par le peuple et
pour le peuple.

- Thomas besse : la pénalisation de I’expression publique, thése de docteur de I'université de limoges en
droit privé , le 22 juin 2018, p 97-113.

- Joan Ridao Martin: La Proteccion Juridica De Los Simbolos Del Estado A Revision Una Relectura
Acorde Con La Libertad De Expresion Y Con El Espiritu De Tolerancia De, Parlamento Y
Constitucionanuario, N°20, ANO 2019,P95.
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> -Ibid., pp. 80-82.
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- Budi hermanto: analysis of the normative law enforcement of thecrime of insulting the state symbol:case
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2 - Budi hermanto: analysis of the normative law enforcement of thecrime of insulting the state symbol:case
study of the insult to the state coat of arms byzaskia gotik and habib rizieq, international review of humanities
studies, vol. 6, no.2, july 2021, pp. 740-741.
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- Juan maria bilbao ubillos: criminal protection of national symbols. The crime of outrage
to the flag, revista espafiola de derecho constitucional, volumen 126, 2022, p 16-17.

- Ibid., p 16.
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- Code pénal francais, art. 433-5-1, Version en vigueur depuis le 19 mars 2003, créé par la Loi n® 2003-239
du 18 mars 2003.
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! _Olivier Lecucq: Edito : L'outrage au drapeau ou la restriction « politique » de la liberté d'expression”,
HAL, 2021, pp. 2-5.

- Juan maria bilbao ubillos: criminal protection of national symbols. The crime of outrage

to the flag, revista espafiola de derecho constitucional, volumen 126, 2022, p 16.

- Law of the republic of indonesia number 1 of 2023 on criminal code article 58 " factors that may aggravate
the criminal sentence shall include :a... B. Use of the national flag, national anthem or national emblem of
indonesia when committing a crime; "
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- Juan maria bilbao ubillos: criminal protection of national symbols. The crime of outrage

to the flag, revista espafiola de derecho constitucional, volumen 126, 2022, p 18.
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